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Educational institutions making exempt supplies will likely be negatively impacted with the 

impending introduction of VAT on e-services transactions in South Africa which came into effect as 

of 1 April 2014.  Previously under the old Regulations, educational institutions were able to rely on 

the reverse charge mechanism (also referred to as VAT on ‘imported services’) as there was no 

VAT leakage when dealing with foreign suppliers of certain e-commerce services. 

 

Environmental concerns, technology advancements and access to information are all contributing 

factors to the way in which university students, in particular, embrace the digital libraries offered by 

educational institutions.  Students are able to access extensive amounts of information from 

electronic databases made available by universities and sourced from foreign suppliers.  There is 

however a concern that the introduction of VAT on e-service transactions will have a knock-on 

effect on the cost of education, as educational institutions would need to pass on the additional 

14% VAT not previously budgeted for.  Because educational institutions make exempt supplies, the 

14% standard rate of VAT charged by suppliers, represent a fixed cost which cannot be claimed 

back from the South African Revenue Service (SARS) as input tax. 

 

In general, educational institutions making exempt supplies to students were not required to pay 

VAT on imported services as reliance was placed in many instances (potentially incorrectly) on the 

exemption catered for in section 14(5)(c) of the Value-Added Tax Act 89 of 1991 (VAT Act).  The 

aforementioned section provided exemption from VAT on importation where there was a supply of 

an ‘educational service’ (undefined term) by an educational institution in an export country, which is 

regulated by an educational authority in that export country.  It is debatable whether the supply of 

knowledge databases by large offshore publishing houses qualified under the exemption in section 

14(5)(c) of the VAT Act, the main bone of contention being oversight by an educational authority in 

that export country. 

 

Value-Added Tax On Electronic Services 

The question that arises is whether these services constitute “electronic services” for purposes of 

the Value-added Tax Act, No 89 of 1991 (“VAT Act”), and whether the non-resident companies 

would be obliged to register as a vendor with the South African Revenue Service (“SARS”) for 

value-added tax (“VAT”) purposes. 

 

The Law 

Section 7(1)(a) of the VAT Act makes provision for the levying of VAT in respect of the supply by 

any vendor of goods and services in the course or furtherance of any enterprise carried on by that 

vendor.  The VAT Act defines an 'enterprise' as - 

"in the case of any vendor, any enterprise or activity which is carried on continuously or regularly by 

any person in the Republic or partly in the Republic and in the course or furtherance of which 

goods or services are supplied to any other person for a consideration, whether or not for profit…". 
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Accordingly, a person or business that is not active in South Africa would not ordinarily be seen as 

carrying on an enterprise and supplying goods or services in the course or furtherance of that 

enterprise.  Such a person or business outside of South Africa would therefore not become liable to 

register as a vendor and account for VAT under section 7(1)(a) of the VAT Act in respect of 

supplying any goods or services. 

 

The Taxation Laws Amendment Act, No 31 of 2013 introduced amendments to the VAT Act that 

changed the above position in respect of the supply of electronic services.  Specifically, the 

definition of an 'enterprise' has been amended to include, the supply of electronic services, by a 

person or business outside of South Africa to a recipient in South Africa (or where payment for the 

services comes from a South African bank).  In other words, persons or businesses outside of 

South Africa that supply electronic services to clients in South Africa, will be deemed to conduct an 

enterprise.  In such instance it is the supplier that is obliged to account for the VAT. 

 

As a consequence, such foreign person or business could become liable to register as a VAT 

vendor in terms of section 23 of the VAT Act and will need to account for VAT in terms of 

section 7(1)(a) of the VAT Act on the supply of electronic services that are supplied to clients in 

South Africa.  Specifically, in terms of section 23(1A) of the VAT Act, the person or business will 

become liable to register as a vendor “at the end of any month where the value of taxable supplies 

by that person has exceeded R50 000”.  To the extent that VAT is levied on the supply of electronic 

services in terms of section 7(1)(a) of the VAT Act, the transaction would be excluded from 

attracting VAT under section 7(1)(c) of the VAT Act. 

 

Previously, there were draft regulations which were published on 30 January 2014 by National 

Treasury prescribing what constituted "electronic services" (the "Draft Regulations").   

 

The Draft Regulations also included the provision of “information system services” and "information 

system" as defined in the Electronic Communications and Transactions Act No. 25 of 2002 

(the "ECTA"), namely - 

 

"information system" means "a system for generating, sending, receiving, storing, displaying or 

otherwise processing data messages and includes the internet"; and  

 

"information system services" includes – 

the provision of connections; 

the operations of facilities for information systems; 

the provision of access to information systems; 

the transmission or routing of data messages between or among points specified by a user; and  

the processing and storage of data at the individual request of the recipient of the service. 
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On 28 March 2014 National Treasury published the Government Gazette No 37489, Notice R221 

(the "Regulations") which narrowed the definition of "electronic services" under the Draft 

Regulations.   

 

Under the Regulations, "electronic services" were divided into specific categories - 

educational services; 

games and games of chance; 

internet-based auction service; 

miscellaneous services; and  

subscription services. 

 

One of the major changes to the Regulations was the limitation of the scope of "electronic 

services".  Most notably, the following categories were deleted, being - 

information system; 

information system services; 

maintenance services; and  

"software" under miscellaneous services. 

 

The reason behind narrowing the scope of the definition of what constituted "electronic services" 

was as a result of a policy decision not to tax business-to-business ("B2B") supplies, but that only 

business-to-consumer ("B2C") supplies be subject to VAT. 

 

To the extent that a foreign supplier does not provide electronic services to clients in South Africa, 

that is not the end of the enquiry.  The existing provisions of the VAT Act are still applicable and 

specifically section 7(1)(c) of the VAT Act that deals with the importation of services.  VAT is levied 

on the importation of services by a supplier who is a non-resident or carries on business outside 

South Africa to a recipient who is a South African resident to the extent that the services are not 

used in South Africa for the purpose of making a taxable supply. 

'Imported services' is defined in the VAT Act and means - 

"a supply of services that is made by a supplier who is resident or carries on business outside the 

Republic to a recipient who is a resident of the Republic to the extent that such services are utilized 

or consumed in the Republic otherwise than for the purpose of making taxable supplies". 

It is important to appreciate that, should the consumer not utilise the services in order to make 

taxable supplies, it will be required to account for output VAT to SARS.  In terms of section 14 of 

the VAT Act, the person receiving the services is obliged to account for the VAT, and not the 

person or business supplying the services. 

 

Electronic Services 

Under the Draft Regulations, the supply of the services by a non-resident company to South Africa 

would have constituted "electronic services" as defined.  In particular, the supply of educational 

services and distance learning and other related services would have fallen within the definitions of 

"information system" , information system services" "miscellaneous service" and "subscription 
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services" as defined and provided for in the Draft Regulations.  This would result in the non-

resident company having to register as a VAT vendor in South Africa. 

 

National Treasury issued a press release simultaneously with the publishing of the Regulations.  In 

the press release it was indicated that it purposefully narrowed the scope of the definition of 

electronic services by attempting to exclude such services that would mainly or generally be 

supplied in a B2B transaction as opposed to that of a B2C transaction. 

 

Paragraph 3 Educational Service- 

The supply of any- 

Distance teaching programme; 

Educational webcast; 

Internet based course; and 

webinar  

 

if the person making the supply of the educational services is not regulated by an educational 

authority in that export country. 

 

Paragraph 7 of the Regulations lists the types of services that would constitute an electronic 

service, specifically - 

a web cast; 

webinar; 

web site; 

web application; or 

web series. 

 

One needs to consider whether the services that it supplies fall into the various categories as 

referred to in paragraph 3 or 7 of the Regulations.  To the extent that the services provided by the 

non-resident company include any of these related services depicted under paragraph 3 or 7 of the 

Regulations, these services could constitute the supply of an "electronic service" and may result in 

the non-resident company having to register as a VAT vendor in South Africa.  It would not matter 

in the bulk of the services provided by the non-resident company do not constitute electronic 

services.  The moment an element of these services comprises of "electronic services", the 

non-resident will have to register as a vendor. 

 

Imported Services 

 

Even to the extent that the services supplied by a non-resident company do not constitute 

"electronic services" as defined in the Regulations, the issue is still whether these services fall 

within the general VAT rules as indicated in section 7 of the VAT Act. 
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When a resident of South Africa acquires services from a non-South African resident (or from a 

South African supplier who carries on business outside South Africa) and those services are 

utilized or consumed in South Africa, for purposes other than the making of taxable supplies, the 

services are for VAT purposes considered to be imported.  As a result, the recipient must account 

for VAT in terms of section 7(1)(c) of the VAT Act. 

 

In other words, the non-resident, which is the service provider, would not be affected nor would the 

non-resident be required to account for VAT under the provisions of section 7(1)(c) of the VAT Act.  

The customer would need to account for the VAT on the services acquired. 

No VAT will be payable where the services supplied by the non-resident are utilized or consumed 

in South Africa by the recipient for the purpose of making taxable supplies.  The recipient would be 

able to claim any VAT payable as input tax and is therefore in a VAT neutral position. 

However, not all services rendered by foreign suppliers to South Africa entities comprise imported 

services.  If the recipient uses or consumes the service in the course of making taxable supplies or 

if the services are consumed outside South Africa, they are not considered to be imported services. 

 

Should the non-resident company render a service to SA, which in turn invoices the customer, one 

is not dealing with imported services as the services supplied by the non-resident would not 

constitute imported services.  It is only in the case where SA does not use those services from the 

non-resident to make taxable supplies, that it has to account for output VAT.  If SA will invoice its 

customers and levy VAT, the customers would not in itself need to account for output VAT. 

 

Supply Of Services  

 

The questions that arise are - 

firstly, whether the supply of these services constitute an "electronic service" as defined in the 

Regulations; 

secondly, can the non-resident company be said to be partly conducting an enterprise in South 

Africa, if the answer is yes then the non-resident  would be seen to be making taxable supplies 

to SA; and 

thirdly, to the extent that it is found that the non-resident does not conduct an enterprise partly in 

South Africa for VAT purposes, will those supplies still be regarded as imported services. 

 

Supply By SA To Non-Resident Client/Company 

If the scenario arises where SA supplies a service to a foreign client, then the provisions of 

section 11(2) (l) of the VAT Act could apply, if all the requirements are satisfied. 


